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Extract from the Blog Post: 

 ‘STPs must INVOLVE the public in their decisions – it’s the LAW!’ 

 

What the NEW Statutory Guidance says – 

(about direct public involvement in commissioning) 

The new statutory guidance describes exactly which commissioning 

activity should involve the public, lists TEN ACTIONS that clearly say 

what commissioners should be doing to involve us, and gives links to 

other relevant guides and policies on the NHS England website. 

It also lists Ten Principles of participation gathered from ' a review 

of research, best practice reports and the views of stakeholders'. 

 But doesn't say which research and reports they were based on or which 

stakeholders were asked.  We don't disagree with them just think there 

are much stronger involvement principles that could be listed.  See P 11 

of the word version. 

So - back to the 10 ACTIONS that clearly say what 

commissioners should do: 

"This guidance sets out 10 key actions for CCGs and NHS England on 

how to embed involvement in their work. They should: 

1. Involve the public in governance      

2. Explain public involvement in commissioning plans/business 

plan  

3. Demonstrate public involvement in annual reports   

4. Promote and publicise public involvement   

5. Assess, plan and take action to involve   

https://nhspublicvoice.wordpress.com/
https://www.england.nhs.uk/wp-content/uploads/2017/04/ppp-health-and-care-plain-text.docx
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6. Feed back and evaluate   

7. Implement assurance and improvement systems   

8. Advance equalities and reduce health inequalities   

9. Provide support for effective involvement 

10. Hold providers to account."   
 

 Key Actions 1. to 8. are requirements specified in LAW and 

 Key Actions 9. & 10. are implied within other legal requirements 

Briefly Commissioners MUST carry out the following actions: 

 Action 1. - to promote the NHS Constitution (which pledges our 

right to be involved) & CCGs must have a Lay Board member 

specifically responsible for Public Involvement 

 Action 2. - to explain in their annual Plans how they will involve the 

public in commissioning decisions 

 Action 3. - to explain in their Annual Report how they met their duty 

to involve the public in commissioning, & CCGs must present their 

Annual Report directly to the public 

 Action 4. - to make sure people know that they can be involved, and 

how they can be involved, in decisions about services 

 Action 5. - THIS IS KEY AND WE GIVE MORE DETAIL BELOW 

 Action 6. - to record - how they give feedback, and any resulting  

changes - and to evaluate their public involvement activity 

 Action 7. - to monitor and evaluate their public involvement systems 

and make sure their performance in public involvement continuously 

improves 

 Action 8. - to have inclusive public involvement programmes that 

enable people to be equally and fairly involved without discrimination 

 Action 9. - to provide support to both enable involvement and 

remove barriers to being involved 

 Action 10. - to be sure providers meet NHS Standard Contract 

service condition 12 and in particular 12.3, 12.4 and 12.5 which are 

about inclusive public involvement 

https://www.england.nhs.uk/wp-content/uploads/2016/11/2-service-conditions-fl.pdf
https://www.england.nhs.uk/wp-content/uploads/2016/11/2-service-conditions-fl.pdf


3 
 

ACTION 5. - explaining this action takes up nearly a third of 

the whole Statutory Guidance  

This shows how important Action 5 was seen to be and that it needed to 

be explained in detail - which it was in: 

 14 pages (Ps 15-28) out of the 50 pages  word version of the Statutory 

Guidance and 

 19 pages (Ps 17-35) out of the 61 pages  on-line version 

It clearly explains the assessment, planning and action that needs to be 

taken to involve the public in commissioning in a way that meets the 

legal duty to do so. 

 

ASSESSING: 

8.1 and on Ps 15-18 (word version) explains how to recognise which 

activities are commissioning functions where the legal duty to 

involve the public applies, giving examples for them.  (These include 

things we are often told are not our business.) 

It says clearly, on P16 that: 

"CCGs and NHS England are required to always have 

arrangements in place to involve the public in the planning of 

commissioning arrangements, regardless of the impact these 

plans would have on services if they were implemented."   

The introductory list includes the following as commissioning activities: 

"Changes to commissioning arrangements" such as: 

 "plans to reconfigure or transform services or improve health. 

 "changes to services, new models of care, new service specifications, 

local improvement schemes, etc." 

 "Reconfigurations involving movement of services from one 

provider or location to another." 

https://www.england.nhs.uk/wp-content/uploads/2017/04/ppp-health-and-care-plain-text.docx
https://www.england.nhs.uk/wp-content/uploads/2017/04/ppp-health-and-care-plain-text.docx
https://www.england.nhs.uk/wp-content/uploads/2017/04/ppp-guidance.pdf
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"Procurement" such as "Considering or developing proposed models, 

configurations or specifications for a service and "Commencing a 

procurement process" 

"Contracts" such as "Entering into a contract with a 

provider" or "Varying a contract, other than a variation required by 

law.”Serving a notice to terminate a contract with a provider" or 

"Receiving a notice to terminate from a provider" 

"Overview and scrutiny referral" "Any instance in which a 

referral has been made to the local overview and scrutiny committee." 

"Equality" such as "An equality impact analysis may indicate the 

need for engagement, for example a lack of evidence relating to certain 

groups." 

 

PLANNING AND TAKING ACTION: 

8.2  Ps 18-19 (word version.) starts to explain how to plan and take 

action to involve the public in commissioning.  It includes the 

importance of looking at 'insight' such as information they already have 

from surveys, complaints etc. and any previous public involvement 

exercises around the same or similar service change. 

8.3  Ps 19 - 20, (word version) looks at who should be involved in the 

commissioning arrangements and starts by saying, "Staff should involve 

patients and those who may use services in future. This includes carers 

and families, where relevant." 

And on P 20, (word version) it says a lot about involving the 

public 'via representatives' saying: 

" Ideally, CCGs and NHS England should engage directly with the 

population affected by the commissioning activity, but in some 

circumstances, some aspects of public involvement can take place via 

representatives."   (our emphasis) 

And: 
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"Where involvement takes place via representatives, staff should seek 

assurance that the representatives offer a fair reflection of the views of 

others. Engagement through representatives should only be used where 

directly engaging with service users is not practicable or 

proportionate. It should complement – not substitute – 

opportunities for direct engagement."   (again our emphasis - see 

the quote we show below from P20) 

8.4  Ps 20 - 22 (word version), talks about how people should be 

involved saying that when "public involvement is required, staff will 

need to make their best possible judgement on what is a ‘fair and 

proportionate’ approach to the circumstances". 

8.4.1  P 20/21 (word version) describes the Gunning Principles as a 

recognised way of demonstrating 'fairness' giving useful information - 

that could be used to challenge 'unfair' consultations.  They apply to a 

formal consultation process, though, which is only one type of 

involvement.  

8.4.2  P 21/22 (word version) describes how the commissioners should 

demonstrate 'proportionate' activity and implies that the involvement 

activity should be in proportion to "the extent of changes and number of 

people affected". 

It says staff "need to consider their duty to involve the public alongside 

their duty to act effectively, efficiently and economically".  Also that 

staff "will need to consider the impact of proposals on people who may 

be affected" and "should also consider the potential impact on other 

services which they may not commission, and issues for patients 

beyond the clinical services themselves, such as accessibility, transport 

links and ambulance availability" 

It then adds - "Location, access and demographic issues need to be 

taken into account, for example, considering how a population in a 

rural area or how children and young people may be particularly 

affected by a change to services."     

8.5  P23 (word version) talks about working with the VCSE or 

voluntary, community and social enterprise sector as a source of 

expertise in reaching disadvantaged communities. But it says 
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NOTHING about VCSE staff speaking FOR patients and the 

public which is what's been happening lately. 

8.6  P 24 (word version) talks about working with Healthwatch in 

their statutory role to gather the views of patients and the public about 

health and care services. However as the experience people have of the 

effectiveness of their local Healthwatch varies enormously we 

will comment no further. 

8.7  Ps 25-27 (word version) looks at when involvement should take 

place and says that "involvement should never be left to a time when 

the views obtained could not make a meaningful difference to the 

approach being taken. Involvement should not typically be a 

standalone exercise such as a formal consultation. It will generally be 

part of an ongoing dialogue or take place in stages."  

It suggests when the public should be involved such as: 

"...... for example in:  

 designing the approach to engagement 

 developing options 

 refining options 

 formal consultation on a limited range of options 

 and being informed about the outcome of the consultation and the 

decision taken." 

 

It also says that "Staff should continually assess the effectiveness of 

public involvement throughout the commissioning process" and gives 

examples where further work is needed - such as feedback that's not 

been fully considered, repeated concerns and very few people involved. 

8.8  Ps 27/28 (word version) looks at decisions needing to be taken 

urgently and says this is sometimes the case and it "may be necessary 

to consider the duty to involve the public alongside the public interest in 

maintaining continuity of care and protecting the health, safety or 

welfare of patients or staff."   

However it goes on to say:  "It will only be reasonable to justify carrying 

out a limited (or no) public involvement exercise on grounds of urgency 

when the lack of time was genuinely caused by an urgent development 
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or where there is a genuine risk to the health, safety or welfare of 

patients or staff. It does not permit CCGs and NHS England to leave 

public involvement until the last moment without enough time to carry 

out a fair and proportionate exercise, when the public could and should 

have been involved earlier or to a greater extent." 

8.9  P 28 (word version) looks at managing the outputs of public 

involvement, such as recording who was involved, how, when and 

where - and what was said.  It describes the conflicting opinions that are 

likely to be given – such as parents and young people, and patients and 

their carers. 

The guidance says that staff "need to be able to analyse these differences 

of opinion and to identify the most appropriate course of action, 

considering factors such as the representativeness of views expressed." 

However we (National NHS Public Voice) are concerned 

that this implies that staff should take one opinion as more valid than 

the other, rather than 'taking account of' both in the service planning and 

delivery, (which would be recognised as basic involvement best practice.) 

  

 

LOCAL VARIATION IN COMMISSIONING ARRANGEMENTS 

In the summary on P5 of the Statutory Guidance it says: 

"The guidance also explores some of the complexities of 

commissioning in a changing healthcare landscape, in 

relation to co-commissioning, devolution and joint 

arrangements, including accountable care systems (ACSs)." 

On Ps 37 - 41 (word version) it does explore these issues, but using 

jargon. 

We (National NHS Public Voice) are concerned that, despite 

these being new situations most people don't understand, many people 

don’t even know about them, as there is no public information about 

them being published, or any attempt to explain the ‘complexities’. 


